Introduction
It would seem that the trade law in its true historical meaning of an archaic group of norms seeking for an independent trade codification, has become a part of the history and currently is of interest perhaps only for studying its scientific and legislative history covering the views on the formal unseparated special group of the "trade" norms which had not reached an independent status in due time. Such training courses and textbooks do exist, and their usefulness and timeliness are of no doubt [1] . One of the advantages of these training aids is that they make it possible to understand the essence of the existing and preexisting theoretical discussions on the necessity to adopt the Labour Code. It turns out that in reality this is not quite the case.
The process of the sequential development of the scientific (and often -of the pragmatic) thinking about the necessity to abandon the civil law monism idea and adopt the Business (Entrepreneurial, Economic) Code of the RF is being constantly continued. Sometimes, it is continued with a hyperbolic relying on "what was earlier" and "what they have", in spite of the fact that all social, political, economic, juridical conditions that accompanied Russian pre-revolutionary and then post-soviet history, became a thing of the remote and not so remote past, and new social and juridical time brought about new RF Civil Code (hereinafter referred to as the RF CC). This was the code to unite two "codes, traditional for the continental European private law (the civil law and the business law),... and whose scope of regulation runs far beyond that of its European prototypes and includes practically all the private law branches" [23, sections 1416-1417] .
The artificial exaggeration of the place and the role of the procedural and administrative order of regulating the trade that for a long time had not been supported with a system of consistent material norms in its history, causes the mess which starts from the names of the modern academic courses and finishes with the statement (which is not always properly reasoned) that both codes should exist; while only these material norms can comprise the continuity of the regulatory mechanisms.
In our opinion, it's time to once again investigate the existing collected doctrinal and legislative data that were decisive for the trade law which was actually left in past days, and "new" business law which is united with the modern commercial (entrepreneurial) law by some of the scientists, and which is singled out by other scientists who treat it as a natural continuation of the Soviet economic law. We see this investigation important, as today's civil science has actually granted the right of performing the monologue to the representatives of the entrepreneurial and commercial law science.
Adhering to the institutional approach and observing the traditions of the dogmatic and juridical studies, the authors strive for the restoration of the Veritas which often falls out of the investigations of the trade law phenomena of the past and of the present, often detached from their civil law framework. In our opinion, the Veritas implies the contrary view. All the history of the trade law is in fact the history of its co-existence with the civil law. For this, it is important to see and recognize those historical "underachievements", to understand when these links were destroyed for laying more importance onto the (flexible, understandable, manageable, international etc.) trade law to the disadvantage of the civil law, and to find periods when the civil law was obtaining commercialization features at the expense of the more noticeable trade law which was also more in demand at some historical periods.
This will allow to de-escalate the idealization and simple demonstration of the remote past, which first did not rely on any legislation and then relied on administrative procedures when regulating classless relations and later class relations; keeping in mind that this remote past is usually presented without special author's interpretations for supporting the ideas of the modern segregation of the trade law norms. It is not impossible that the problematic of the private law dualism (which traditionally replaced and continues to replace other concepts of the civil and commercial legislations relation) will gradually fade away, and the research line will be finally expanded with other adequate positions that justify this relation in accordance with the already obtained legislative achievements.
Practically all the studies having a "dualistic" character demonstrate a permanent parallel with the trade law of the European states which is arranged as a separate Trade Code (Regulation) in the majority of the countries. This excursus often turns to be the only argument in supporting the idea that "adopting a Trade Code logically flows from the historical and social factors of the Russia's trade activities; besides one should remember that practically every country has both the civil code and trade/ entrepreneurial codes, for example, Germany, France, the USA, and other states which have recently joined the market-oriented path of the economy development including Czechia, Slovakia, Estonia." [2, p. 69] . The scientific supporters of this argument that "they have it but we don't" are not just many in number but too many in number, and any attempt to list the names of the authors can break the logically acceptable limits of the scientific citing, this is why we shall omit it.
Let us remind about the so-called "comparative" etiquette which accompanied the scientific activities of the first Russian civil law researchers. As the Russian law historians note, "in spite the fact that the comparative law method covered all the main civil law issues of that period, it was used by the Russian legal theorists "with no feeble imitation and servility, with no incense to "the civilized legal systems", but with deep understanding of the value and the importance of the domestic law, the depth of its historical roots, its nonborrowed nature and independence" [11, c. 173] . Modern science often lacks it. But it does have enough blind phrases, formulated with no understanding of the true essence of these "historical and social factors (of commercial activity)".
Numerous attempts of the modern trade law investigators to find the Veritas in the history of the trade law and civil law relations, often ignore the scientific researches which were performed at the end of the 19 th century and reproduce the Veritas thoroughly and in detail. These works comprise comprehensive history originates from the ancient Roman law and the law of the absolutism period, and rests in many ways on the real documentation. The force of its content can hardly allow the "modern historical replica" to overpass the documentary argumentation and scientific credibility of the available writings of the pre-revolutionary classics. Two of these works are the background and the mood of this research. The first one is the scientific published monographic work by scientist, law historian and theorist G. F. Shershenevich -"The System of Trade Actions. Criticizing the Trade Law Main Concepts" (1888) [19] , which was later used as a basis for the ageless and repeatedly republished trade law course. In his work, the author revealed the true essence of the trade law by separating it from the merchant class law and placing it onto the trade-related actions platform. The second work is the publication by R R Tsitovich "Works on Trade and Exchange Law" [22] . The author who hewed to the private law dualism, is rightfully called the father of the trade law. He appeared to be G. F. Shershenevich's opponent in his views on the civil and trade law correlation. We chose this work to be one more background of this article. By doing this, we get some guarantee of objectivity with respect to the conclusions which were formulated by us after the theoretical analysis of the views and judgements about the problem declared in the title of the article. The history, the doctrine, and the legislator could never "cancel" this commonality of the targets in spite of the semi -pirate character of the trade law genesis, of its original conventional contents and then -a significant period of existing as one-class law with the mixture of the trade-private and trade-public laws.
Pre-Revolutionary Doctrine of the Civil and
The most vivid example of such life-long compatibility of the trade and civil laws is the example of the Russkaya Pravda (the collection of legal norms of the Kievan Rus). It is reproduced in the works of modern researchers for giving an evidence that "the trade law existed back at that time".
We will mention it to mark the milestone in the trade and civil law development which will prove the case of "evasion from the regulations meant for period not all the criteria were officially adopted while belonging only to the legal theorists but not to the legislator.
The necessity to fully revise the trade law and bring it to compliance with the West European dualistic templates, was first voiced by S. I. Zarudny, one of the authors of the 1864 court reform, who was anxious about the problems of reforming the commercial court organisation and proceedings, of the trade and non-trade incapacity, and who researched the trade law of Italy [7] . At the same time, the question of the trade law norms and civil law norms correlation was gaining theoretical momentum the civil law science that existed before the trade law science. This meant that everything what was established in the West, would start to spread is Russia. For the first time in the Russian history, the civil legislation together with the trade law began their development not only through the efforts of the legislator and questionable Senate policy, but through scientific concepts as well. The development of these concepts resulted in the gradual transferring of the trade law and civil law relations to the dualism positions. However, the small number of the scientific forces and yet short scientific history of that time did not allow to provide the legislator with the sound conclusions both on the possible separation of the trade law from the civil law fundamentals and on the justified unity of the private law.
As proved by the results of applying the inductive approach to the trade history, trade activities, trade relations and trade law in Russia, this phenomenon is specific due to its generalizednational character of development, and so it differs much from the trade law of other countries. Reviewing the trade law historical distance covered by Russia, G. F. Shershenevich wrote in this regard that "in the West, the state is composed of classes with each of them developed into a special type, -in Russia, the state is divided into several classes made up of disintegrated classes which obtain their own specific features only in the course of time". Such a status was largely the characteristic of both lack of independence and weakness of the trade class in the [16] [17] th centuries. Neither this class was powerful and authoritative in the 18 th century, having its limiting function of "feeding the treasury and the troops". While a part of the trade establishments of the West (guilds, shops) "reached a great age and are at their last moments" by that time [19, p. 145-146] .
Numerous specific features of the Russian 
Preconditions of the West European Private Law Dualism
As known, studying the foreign law is part of the general history of the civil law. Informal traditions of this study were established in the works of the Russian civil science. Today, this tradition is an integral part of the modern civil science.
The dualism of the European private law is more often mentioned as an existing fact of life, with no discussion of the social and economic reasons which to a much greater extent predetermined the dualism of the European legislations in the property relations regulation sphere. Despite their importance, we are not going to reproduce these reasons in the article. Let us make a reference to work "The History of the Trade Law Separation" by V. A. Udintsev [18] , where a detailed description is given for the economic, social, political and legal background which was the reason for the European dualism of the private law in many countries of the continent, and for the reasons that made the dualism in Russia impossible.
In spite of the fact that the modern Russian legislator did not follow the path traditional for many of the European countries of the FrancoGerman approach, when the trade code was adopted independently of the civil one, we will mention this experience, but not for the repeat demonstration of its historical details, but for the purpose of some generalization, keeping in mind that it was taken into account when adopting the RF CC currently in force.
As Christopher Osakwe, the legislation reform advisor at the RSFSR Supreme Soviet (1990-1993), American comparativist, points out that "there was a conglomerate of ideas serving as the five sources that influenced the RF CC development: Fundamentals of the Legislation of the SSR and the Republics of 1991, the Model Civil Code for the CIS State Members, the Civil Code of RSFSR of 1964, Western civil and trade codes (especially of Holland, Italy, Switzerland, France, Germany, the USA), the Russian Constitution of 1993" [23, sec. 1423 ].
The prototype of the European trade legislation which was adopted by many countries on the continent, was born in France which headed the European civilization in the second half of the 15 th century. Most Russian legal experts associate the prominence of France and its juridical achievements with the French Civil Code of 1804, its institutional system, formalized norms of the property law and the obligation law, the intelligibility of the code norms which were not so strictly limited scientifically as for example it was the case with Germany.
The less prominence is attributed by the lawyers to the fact of adopting the French Law of France as compared to its total civil law renovation. Its adoption was preceded not only by the Civil Law but by natural evolutionary processes which were involved with the organization and carrying out of the trade. The previous trade ordonnances of 1653 and 1681 in the sphere of the land and sea trade which were the first sources in the trade norms systematization in the French history, actually predetermined the contents of the Trade Code of 1807. This being the case, the trade law and legislation disappeared from the historical horizon accompanied by the state that ceased to exist after the October Revolution. This is one more historical characteristic of Russia, who, due to the subsequent historical and political events, did not allow the trade law to outgrow the state that triggered it. This is largely due to the fact that the processes similar to the European ones, when the trade law actually expand beyond the narrow limits of the trade sphere relations, spread into other economic spheres but were never fully completed in Russia. For this reason, the trade law concept did not become objectively wider, it did not manage to penetrate into industry, transport, banks, and it did not get to a position to globally mean the legal form of the market exchange of the goods, works, services, as it finally happened in the West. G. F. Shershenevich wrote about the penetration of the trade law "spirit" into the economic turnover, about its triumphal march which "gradually conquered and conquered, dominated and dominated over more and more economic relations spheres, and stopped after facing the mining industry" [19, p. 150] . However, looking back from our historical moment, it cannot go unnoticed that these statements were in many respects ahead of time. In reality, the Russian history provided little time for the development of the trade law in its true meaning which could have been possible only in the conditions of real capitalist relations. This historical peculiarity explains the reasons of Russia's lagging behind from "getting into the private law dualism" while dualism was successfully adopted in scientific literature and affected the structure of the academic disciplines, but still was not introduced into Is that needed? At least, there were no requests from the law enforcement practice regarding that.
Civil Legislation Differentiation and Civil Law Commercialization as the Rigorous Dualism Alternatives
In spite of the fact that the civil legislation had also "other satellites" which largely defined its contents, for example, commercialization and Westernization, the private law dualism phenomenon used to be and remains the most noteworthy for scientific exploration.
The private law dualism goes back to mediev- the modern civil law, will add to turning from underestimating the monistic approach in the RF CC in force.
As the foreign experts see it, the uniqueness of this codification "among the continental European civil codes is in the phenomenal number of the relations that are regulated by it... The Code successfully fuses the rules of two branches into a whole" [23, p. 1417] . Such a state of things was predetermined by the past and the present of the national history of the trade and trade relations development, by the time in the Russian history when the civil science appeared in it, by the specific features of implementing the property relations which experienced the dualism natural for all the countries with its division into the general civil relations and trade relations. But is has to be acknowledged that this was also the result of the civil legislation commercialization which had a "slowly creeping character" in the pre-revolutionary law, got stronger under the influence of the ideological dogmas in the Soviet civil legislation and obtained a completely understandable character in the post-soviet legislation.
The today's commercialization of the civil legislation is the process as much as the result. If we speak about the result, we see the obvious natural growth of the civil legislation driven by the trade law in their common laborious prerevolutionary history. It was the trade law that owing to traditions had to become an inexhaustible source of new institutions and norms generation.
G. F. Shershenevich provides numerous examples of the civil law commercialization due to the lack of its inclination to enforce own prescriptions in life, and due opportunity to make necessary concessions on the part of the less formalized trade law which is free from the necessity to interpret "literally". The author underlined "the economic view (of the trade law) onto the things, its better correlation with life and absence of the details of the Roman studies, the ability to elude the fundamentals acknowledged and canonised by the civil law. ...This is the character of the trade law that makes the economic turnover sympathize with it and which gives it a significant advantage over the obsolete and static civil law" [19, p. 66, 71-78, 80 ].
G. F. Shershenevich impressively describes the pioneer endeavours of the trade law in the relations of representation, noting that the representation idea originated from trade relations and the trade law... Life insisted on the freedom of representation. The trade law was quick to satisfy this requirement and so deserved its sympathy. At present, the general civil law should follow the example of its little brother [19, p. 66-67] . The scientist also names other juridical spheres where the trade operations were actually the earliest movers: for example, vindicatory action, considering the third parties' interests, fellowships, solidarity in relations and others. Not detracting from these merits of the trade law, G. F. Shershenevich finishes his reasoning with question "what was peculiar about them, what could not become the heritage of the whole civil turnover?" [19, p. 83] . P. P. Tsitovich noted that the trade law takes from the civil law "not only concepts but entire institutions changing the latters in its own way", and on the other hand -it makes its own "institutions which are antithetical to the civil law, and for a long p eriod of time develops them independently... of the civil law, and often passes them over to the civil law already well-developed" [22, p. 168] . The author underlined a comparatively vast creativeness of the trade law, mentioning also the influence of the protective mechanisms generated by commercial relations onto the civil relations" [22, p. 448] . It should be noted that the judgements by P. P Tsitovich about the essence unity of the commercial law and the civil law are currently topical: "Both the laws define the property relations. In both of them, these juridical relations are settled into the rights and duties of the property (absolute) or obligation (relative) character", but "that aggregate of the juridical relations, this active and flexible aggregate representing the trade as the business of a definite person, -is not known to the civil law" [22, p. 166-167] .
A. I. Kaminka and K. P. Pobedonostsev gradually evaluated the processes of adoption by the Russian civil legislation (which is a part of the state system) of the constructions and sometimes whole institutions which originated from the trade legislation. In the conditions of the economic relations development, this was in compliance with the interests of the trade turnover in general. And a similar nature of the trade law and the civil law was objectively adding to this converging. Only the trade law is enriched through the general provisions of the civil law, and the civil law enriches through the special provisions of the trade law.
If we speak about the commercialization as a process, then in accordance with the few scientific opinions, it is the previous and current movement of the civil law towards its development, under the influence of the more flexible norms of the commercial turnover and the subsequent adaptation to the requirements of the entrepreneurial activities regulation. There are several limits of such merging named in literature: the limit of the institutions, the limit of the notions, the limit of the principles [5, p. 81-82].
Commercialization can be called a process which is reverse to dualism. It does not separate and does not oppose but unites the civil law norms and the trade law norms, it provides for their interdependence and dependence on each other, and sometimes gives a signal on the necessity to merge certain norms into the other norms or to simply delete some of the (trade law) norms resulting from the civil law enforcement and development.
These processes continue uninterrupted today, taking away the force and the sense of the private law dualism argumentation. The qualitative changes in the property relations made the used-tobe "peaceful and calm" general civil law a thing of the distant past. The scientific treatment of the civil law, the historical savings and achievements implemented in it, accounting for the experience of the continent countries and today's steady processes of its commercialization, have securely provided for its authority in managing the property relations.
The civil legislation commercialization features are numerous. And these are not only the norms covering the contract form liberalization through introducing the electronic document workflow into the practice of contracts, but expanding the contract range via implementing the consider the deal to be a juridical fact. It is important to recognise the essence of the deal in the process of its life, its implementation aspect, and this is more explicitly achieved through the trade deals. Without any exaggeration, they are the core of the commercial law -without them, there will be no other content that fills in the commercial relations. However, this doctrinal approach should be free from the methods when the reality of this cognition is worked into the theory of the private law actual dualism. The tactics and didactics of the educational process have to proceed from the idea that the dualism theory can and should be considered as one of the trends in views on the status of the trade (commercial, entrepreneurial, economic) law in the Russian legal system
The doctrine turns to the "trade deals" notion much less often than to the "trade law" notion, willing to differentiate it from the civil law. For this reason, it is necessary to point out the reserves of the scientific materials on the trade activities, which have not been researched by the contemporaries and were left by G.F. Shershenevich to the contemporaries of the jurisprudence for this purpose.
L. V. Shchennikova made an attempt to attract the doctrinal attention to the trade operations problematics, when she turned to the pre-revolutionary doctrinal views and proposed her own definition of the trade deal as the "deal where the object is the goods meant for using in the trade turnover, when this deal is professionally made by persons (in accordance with their trade profession) with the speculative purpose and as a craft" [21, p. 148] . It is not possible to disagree with the author in her opinion that the barriers for defining the trade deal today are the inertia of the legislator himself and the "doctrinal polyvocality" in matching terms "entrepreneurial activity", "commercial", "economic", "trade" [21, p. 140] .
The process of the civil law commercialization is inevitable. Ignoring this process, giving ground to the "rigorous dualism" is the same as attempting to turn around the history of the Russian legislation when all the types of conditions that surrounded it -social, political, economichave become the thing of the past.
Conclusion
The history of the Russian trade law and the trade law legislation which has not in due time acquired the necessary status and remained in the "trade law and trade class law" equivalence, does not give any reason for the automatic transfer of the past scientific concepts on the private law dualism to the modern ground.
The correlation of the trade law and the civil law in their historical and legal reality, the domination of the economic law and legislation over the civil law in the Soviet period, theoretical views aimed at the separation of the entrepreneurial legislation from the civil legislation, despite their legislative correlation established in the post-soviet period, -these are all parts of the Russian juridical model of the private law regulation of property relations.
The problem of the private law model -either or monistic or a dualistic one -has a pure theoretical (conceptual) character. Any conclusions of the theory directly or indirectly affect both the legislator's position and the law enforcer's position. This obliges the theory and its representatives to be both up-to-date and convincing.
There are no reasons to be doubtful about the fact that the economic (entrepreneurial) law theory has grew out the trade law theory, although not in Russia. The creation of the European trade law theory and its predictable derivative -the trade codes -turned to be the impulse for obtaining the mature trade class and horizontal trade relations which were not class-related and so required the recognition of the legal equality and private initiative of its participants. The subsequent extension of the trade rules to the other spheres of the economic life allowed to abandon the narrow sense of the trade law as the one covering exclusively the trade turnover. The Russian trade law could not reach these conditions.
In spite of the qualitative difference and the maturity degree of the trade legislation norms in pre-revolutionary Russia and in Europe, the process of the civil law commercialization driven by the trade law progressed with no interruption and provided the civil law (the law of pandects) with everything what was not received by it when the Roman law was perceived. The opportunities of such enrichment of the civil law at the expense of the trade law did happen and continue to happen due to the trade turnover dynamism and specialization.
Striving for defending and justifying the nonexisting civil law dualism contradicts with the tendencies which are currently observed in regulating the property relations and rest on the equality and autonomy of the participants of the relations. The point is not in the few processes of the trade law processes re-codification, but in the active and sequential processes of the civil law commercialization.
Fostering the idea about the commercial law independence is a step backward, simply for the reason that it will require redrawing of the existing civil legislation to avoid numerous duplications, let alone the established court practice and its positive traditions. A sound view on both the system of the civil legislation in force and its application permits to claim that today there are no reasons for correcting the mystic civil law ideas for the purpose of clearing a part of the normative space for the commercial law. As for the private an d public fundamentals correlation in regulating the trade relations, the algorithm of this correlation has been included into the RF CC norms since 1994 and it is fully applicable for commercial (entrepreneurial) relations which are a kind of the property relations based on the equality, disposition and private initiative.
The importance of the theoretical studies on the commercial (entrepreneurial) law problems is undeniable. The point is that all theoretical ideas should not be typecast to the two-headed concept which finds more and more confirmations of being a "yesterday's" idea. It is more important to enrich the scientific attention sphere with the issues of the terminology stability and its correlation with the civil law conceptual framework, as well as with the issues of the trade operations, the segregation criteria in the general system of the civil contracts, the special features of the commercial relations participants' liability.
